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39mteb States Court of Appeals 

District of Columbia 


No. 9520 


William Dudley Pelley, 
Appellant, 

v. 

United States Marshal, Matthews, 

Appellee. 


Appeal from the District Court of the United States for 

the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal from a final judgment of the District 
Court of the United States for the District of Columbia, 
entered the 10th day of February, 1947, dismissing appel¬ 
lants Petition for Writ of Habeas Corpus. The jurisdic¬ 
tion of this Court is established by Title 17-101, District 
of Columbia Code, 1940 Edition. 
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STATEMENT OF THE CASE 

Appellant, William Dudley Pelley, is presently confined 
in the Washington Asylum and JaiL 

He has been in that institution continuously since 1943, 
having been brought to the institution under Writ of 
Habeas Corpus Ad Prosequendum, issued out of the Dis¬ 
trict Court of the United States for the District of Co¬ 
lumbia, to the end he might be made an active defendant 
in the so called “Mass Sedition Case”, presently on 
appeal to this Court, with the Federal Government as 
appellant. 

In August, 1942, appellant was convicted by the United 
States District Court for the Southern District of Indiana, 
of the offense of Sedition. The Circuit Court of Appeals 
for the Seventh Circuit, upheld the action of the Trial 
Court on appeal from that cause. Subsequently the Su¬ 
preme Court of the United States refused to grant Peti¬ 
tion for Writ of Certiorari. 

However, seeking to attack the jurisdiction of the Dis¬ 
trict Court of the United States for the Southern District 
of Indiana, appellant petitioned for Writ of Habeas Cor¬ 
pus, as provided by the Habeas Corpus Act. 

He proceeded in this fashion: 

On January 7, 1947, appellant filed with the United 
States District Court for the Southern District of Indiana, 
his certain Petition for Writ of Habeas Corpus, bearing 
number 244 Civil, in that Court. 

i On April 10, 1947, that Court dismissed that Petition 
for lack of jurisdiction; holding, That William Dudley 
Pelley being physically without the jurisdiction of that 
Court, and being physically present within the District 
of Columbia, the Court for the Southern District of In¬ 
diana, must decline jurisdiction and refuse a hearing on 
the merits. 
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On January 10, 1947, appellant filed with the United 
District Conrt for the District of Columbia, his certain 
Petition for Writ of Habeas Corpus bearing number Ha¬ 
beas Corpus, 3 155. 

Thereafter the United States District Court for the 
District of Columbia dismissed his Petition for lack of 
jurisdiction; holding, That withal William Dudley Pelley 
was physically present within the District of Columbia, 
his presence was under Writ of Habeas Corpus Ad Prose¬ 
quendum, wherefore this Court had perforce, to decline 
jurisdiction and refuse a hearing on the merits. 

The absolute effect then of these judgments, in fact and 
in law, is THAT AS TO WILLIAM DUDLEY PELLEY, 
THE WRIT OF HABEAS CORPUS HAS BEEN SUS¬ 
PENDED BY JUDICIAL ACTION. 

' There is but one question involved, to wit: 

Can the United States District Court for the District 
of Columbia, issue out a Writ of Habeas Corpus Ad Prose¬ 
quendum, directing the United States Marshal to seize, 
confine and keep confined, a citizen of the United States — 
indefinitely—within the jurisdiction of said Court; and 
then refuse to grant him a hearing on a Petition for Writ 
of Habeas Corpus, attacking his original conviction, upon 
the highly technical and strained construction that withal 
said Court through the power and authority of the United 
States Government, commands and continues to command 
his presence in this jurisdiction, it may deny him his Con¬ 
stitutional Right to a Writ of Habeas Corpus because, 
legally, he is here for the sole purpose of being a defend¬ 
ant in a cause pending before said Courtf 

CONSTITUTIONAL PROVISION INVOLVED 

ARTICLE I, Section 9, Clause 2: 

“The privilege of the writ of habeas corpus shall 
not be suspended, unless when in cases of rebellion' 
or invasion the public safety may require it.” 

• 

s • > V 
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THE FEDERAL STATUTES INVOLVED 

i UNITED STATES CODE, Title 28: 

“Section 451. Power of Courts. The Supreme Court 
and the district courts shall have power to issue 
writs of habeas corpus. 

“Section 452. Power of judges; place of entering 
writ of circuit judge. 

“The several justices of the Supreme Court and 
the several judges of the circuit courts of appeal and 
of the district courts, within their respective juris¬ 
dictions, shall have power to grant writs of habeas 
corpus for the purpose of an inquiry into the cause 
of restraint of liberty. A circuit judge shall have 
the same power to grant writs of habeas corpus within 
the circuit, that a district judge has within his dis¬ 
trict; and the order of the circuit judge shall be 
entered in the records of the district court of the 
district wherein the restraint complained of is had. 
“Section 453. When prisoner is in jail. 

“The writ of habeas corpus shall in no case extend 
to a prisoner in jail unless he is in custody under 
or by color of the authority of the United States, or 
! is committed for trial before some court thereof; or 
is in custody for an act done or omitted in pursuance 
of a law of the United States, or of an order, process, 
or decree of a court or judge thereof; • • • 

“Section 454. Application for; complaint in writing. 

“Application for writ of habeas corpus shall be 
made to the court, or justice, or judge authorized to 
issue the same, by complaint in writing, signed by 
the person for whose relief it is intended, setting 
forth the facts concerning the detention of the party 
restrained, in whose custody he is detained, and by 
virtue of what claim or authority, if known. The 
facts set forth in the complaint shall be verified by 
the oath of the person making the application. 
“Section 455. Allowance and direction. 

“The court, or justice, or judge to whom such 
application is made shall forthwith award a writ 
of habeas corpus, unless it apears from the petition 



itself that the party is not entitled thereto. The writ 
shall be directed to the person in whose custody the 
party is detained. 

“Section 456. Any person to whom such writ is 
directed shall make due return thereof within three 
days thereafter, unless the party be detained beyond 
the distance of twenty miles; and if beyond that 
distance and not beyond a distance of a hundred miles, 
within ten days; and if beyond the distance of a 
hundred miles, within twenty days. 

“Section 457. Form of Return. 

“The person to whom the writ is directed shall 
certify to the Court, or justice, or judge before whom 
it is returnable the true cause of the detention of 
such party. 

“Section 458. Body to be Produced. 

“The person making the return shall at the same 
time bring the body of the party before the judge 
who granted the writ 
“Section 459. Day for Hearing. 

“When the writ is returned, a day shall be set 
for the hearing of the cause, not exceeding five days 
thereafter, unless the party petitioning requests a 
longer time. 

“Section 460. Denial of Return; Counter Allegation; 
Amendments. 

“The petitioner or the party imprisoned or re¬ 
strained may deny any of the facts as set forth in 
the return, or may allege any other facts that may 
be material in the case. Said denials or allegations 
shall be under oath. The return and all suggestions 
made against it may be amended, by leave of the 
court, or justice, or judge, before or after the same 
are filed, so that thereby the material facts may be 
ascertained. 

“Section 461. Summary, hearing; disposition of 
party. 

“The court, or justice, or judge shall proceed in a 
summary way to determine the facts of the case, by 
hearing the testimony and arguments, and thereupon 
to dispose of the party as law and justice require.” 
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STATEMENT OF POINTS 

Where, a citizen is imprisoned under or by color of 
the authority of the United States, and files a Petition 
for Writ of Habeas Corpus, which spells out a prima 
facie case, in any Court of the United States, he has 
the right, under the habeas corpus act, to a hearing upon 
the merits. 

That right is to a hearing upon the merits, for the 
purpose of determining by judicial inquiry what is the 
very truth and substance of the causes of his detention. 

The causes of his “commitment” in any given insti¬ 
tution do not limit, define or restrict the scope, nature 
or purpose of that judicial inquiry. 

The very truth and substance of the causes of his de¬ 
tention, under the color or authority of the United States, 
must be inquired into, else the statute is disregarded. 

SUMMARY OF ARGUMENT 

In the instant cause, as clearly revealed by the succinct 
appendix, the Court below, did not require the writ to 
issue for the purpose of Answer or Denial and hearing 
upon the merits. The Court below required the respond¬ 
ent to show cause, if any he had, why the writ should not 
issue. 

Thereupon counsel for respondent cited the trial Court 
the cases of Downey v. United States , 67 App. D. C., 192, 
196, 91 F. 2d 223; and Noble v. Botkin, 80 U. S. App. D. C. 
354, 153 F. 2d 228; and the Court below dismissed the 
Petition for Writ of Habeas Corpus, holding, that under 
those cases he could not entertain the cause upon the 
merits. 

The Downey case turns upon a holding that the “com¬ 
mitment” is the thing subject to inquiry, and therefore 
wrong. 
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The Noble case follows and perpetuates the error. 

Both refuse to follow the command in Title 28, United 
States Code, section 452, requiring an inquiry into the 
cause of restraint of liberty by the United States; and 
persist in looking only to the “commitment 7 * responsible 
for petitioner’s presence in the jurisdiction for another 
and different purpose. 


. ARGUMENT 

The dependence of the lower Court and of this Court 
upon the word “commitment” follows the law of habeas 
corpus of an earlier day. 

This very construction of an earlier habeas corpus act 
led to amendments of that act—and especially to the 
language of section 452 of Title 28, United States Code— 
for the very purpose of getting away from a bare legal 
review of the paper record; so that the larger and broader 
inquiry into the causes of restraint of liberty might and 
must be had. 

The leading case concerning this phase of the develop¬ 
ment of the law of habeas corpus in the Federal Courts 
is King v. McLean Asylum Of The Massachusetts General 
Hospital, 64 Fed. 331, 341, 342, 343, 344, 345, 346, 347. 

Counsel for petitioner is loath to cite the Court so 
lengthy opinion as a first case—for certainly brevity is 
highly desirable where permissible; but this case so thor¬ 
oughly deals with the matter as to convince counsel it 
would be unfair to deal with it lightly. There the Court 
spoke as follows—and it may be said in passing, we have 
found no case overruling these principles: 

“There probably was no topic which went into the 
Constitution of the United States, or into the early 
constitutions of the various states, about which the 
framers were more anxious than that of the right to 
the great writ of habeas corpus ad subjiciendum. The 


provision of the federal constitution that ‘the privi¬ 
lege of the writ of habeas corpus shall not be sus¬ 
pended, unless when in cases of rebellion or invasion 
the public safety may require it’ (article I, sec. 9), 
is one to which congress cannot give complete effect 
except through the federal tribunals. For congress 
to have refused or omitted to vest the power to issue 
this writ would have been a suspension of the writ 
in advance; and, so far as it might refuse or omit 
to vest it to the full extent of its constitutional au¬ 
thority to do so, it would be the equivalent of such 
suspension pro tanto. In ex parte Bollman, 4 C ranch, 
75, Chief Justice Marshall, referring to this constitu¬ 
tional injunction, said, on page 95: 

“ ‘Acting under the immediate influence of this 
injunction, they, (the congress) must have felt, with 
peculiar force, the obligation of providing efficient 
means by which this great constitutional privilege 
should receive life and activity, for if the means be 
not in existence the privilege itself would be lost, 
although no law for its suspension should be enacted/ 

“Also, in Ex parte Yerger, 8 Wall. 85, the court 
said, on page 95: 

“ ‘In England, all the higher courts were open to 
applicants for the writ (meaning the writ of habeas 
corpus) and it is hardly supposable that under the 
new government (meaning the United States), founded 
on more liberal ideas and principles, any court would 
be intentionally closed to them/ 

“Again it said (page 96): 

“ ‘It would have been indeed a remarkable anomaly 
if this court ordained by the constitution for the 
exercise in the United States of the most important 
powers in civil cases of all the highest courts of 
England, had been denied, under a constitution which 
absolutely forbids a suspension of the writ, except 
under extraordinary exigencies, that power in cases 
of alleged unlawful restraint which the habeas corpus 
act of Charles II., expressly declares those courts to 
possess/ 
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“The presumption therefore stands that congress 
would intend to vest in its judicial tribunals, and, 
if necessary, part in one and part in the others, the 
entire jurisdiction permissible under the constitution, 
so far as it appertains to this writ. It follows that 
all general expressions touching all that part of the 
constitutional jurisdiction relative to this writ which 
could not be vested in the supreme court are to be 
construed subject to the presumption that it was 
intended by congress to be vested in some other judi¬ 
cial tribunal. On this point, Chief Justice Marshall, in 
Ex parte Boilman, said further, on page 96: 

“ 'Whatsoever motives might induce the legislature 
to withhold from the supreme court the power to 
award the great writ of habeas corpus, there could 
be none which would induce them to withhold it from 
every court in the United States 

“In accordance with this presumption, the statute 
was framed as soon as possible after the organization 
of the new government; commonly known as the ‘Ju¬ 
diciary Act/—Sept. 24, 1789, c. 20 (1 Stat. 73),— 
containing the following, and which refers to the 
supreme court, the circuit courts, and the district 
courts: 

“ ‘Sec. 14. And be it further enacted that all the 
before mentioned courts of the United States, shall 
have power to issue writs of scire facias, habeas 
corpus, and all other writs not specially provided for 
by statute, which may be necessary for the exercise 
of their respective jurisdictions, and agreeable to the 
principles and usages of law. And that either of the 
justices of the supreme court, as well as judges of 
the district courts, shall have power to grant writs 
of habeas corpus for the purpose of an inquiry into 
the cause of commitment. Provided, that writs of 
habeas corpus shall in no case extend to prisoners 
in gaol, unless where they are in custody, under or 
by colour of the authority of the United States, or 
are committed for trial before some court of the 
same, or are necessary to be brought into court to 
testify.’ 


“Although it would seem that this provision of 
law should have had the broadest construction, in 
view of the presumption to which we have already 
referred, it was always regarded as possessing some 
obscurity. Ex parte Burford, 3 Cranch, 448, 449. 
First, it was denied that the writs of habeas corpus 
specified were the great writs of ad subjiciendum; 
second, it was claimed that, like the writs not enu¬ 
merated, they could be made use of only as incidental 
to jurisdiction acquired in a pending cause; and, third, 
that the word “commitment” used in section 14, in 
direct connection with the power vested in justices 
and judges, referred back to and controlled the pow¬ 
ers vested in the courts themselves, <md, moreover, 
had a narrow, technical meaning, to such an extent as 
to prohibit the writ except in behalf of persons in 
custody on criminal or civil process. • • • It would 
seem that Ex parte Boilman, should have been under¬ 
stood as sweeping away the more substantial of these 
doubts. Certainly, that case held that the writs speci¬ 
fied in the statute included the writ ad subjiciendum. 
It ought also to have been understood as disposing 
of the proposition that the power to issue the great 
writ was limited to such as were necessary to enable 
the courts to exercise their respective jurisdiction in 
pending causes; in this respect distinguishing from 
writs of mandamus, and other writs not specified in 
the section cited. Rosenbaum v. Bauer, 120 U. S. 450, 
7 Sup. Ct 633. Ex parte Wilson, 6 Cranch 52, has 
been cited and relied on as establishing, to its full 
length, the proposition that this writ could not issue 
under the judiciary act unless there was a commit¬ 
ment on a criminal process, although Chief Justice 
Marshall, who spoke for the court in that case, after¬ 
wards, in 1833, in Ex parte Randolph , 2 Brock. 447, 
Fed. Cas. No. 11,558, sitting in the circuit court, united 
in the discharging of the petitioner from custody 
under a treasury warrant. The effect of the opinion 
of the chief justice in Ex parte Bollman was clearly 
understood by Mr. Justice Story to sweep away all 
these doubts, because, in the first edition of his Com¬ 
mentaries on the Constitution, published in 1833, he 
said, in section 1335, “Congress have vested in the 
Courts of the United States full authority to issue 




11 


this great writ in cases falling properly within the 
jurisdiction of the national government.” In subse¬ 
quent editions of this work this expression was re¬ 
peated in the same terms. Yet some of the doubts 
and refinements to which we have referred were sub¬ 
sequently persisted in, and are found in authors of 
such respectability as Hurd on Habeas Corpus, at 
various points. Judge Betts, in Re Barry, 136 U. S. 
613, 42 Fed. 13, although conceding that Ex parte 
Randolph decided that the writ lies to inquire into 
the cause of commitment, if made on a civil process, 
still insists on his doubt touching this propsition. 
Under these circumstances it becomes necessary to 
consider the effect of the rearrangements in the Re¬ 
vised Statutes of the provisions of the judiciary act 
touching writs of habeas corpus, and the purging which 
they there received of some of the expressions referred 
to, on which these doubts have been built up. 

“It will be noticed, first of all, that in the revision 
the enactment touching the writ of habeas corpus 
was dislocated from that touching all others, and 
from that touching the powers of justices and judges, 
so that we find an entire section as follows: 

“ ‘Sec. 751. The Supreme Court and the circuit 
and district courts shall have power to issue writs 
of habeas corpus.’ 

“So much of the judiciary act as related to the 
issue of other writs appears in section 716, and the 
supposed limitation arising out of the word “c »m- 
mitment” in section 752. Thus, whatever doubt could 
be raised by the grouping in the act of 1789 disap¬ 
pears, unless we are compelled to hold that the ordin¬ 
ary riile applies to this case,—that the Revised Stat¬ 
utes did not intend to change the law. 

“Another marked departure is found in the. next 
provision of the Revised Statutes as follows: 

“ ‘Sec. 752. The several justices and judges of the 
said courts within their respective jurisdictions shall 
have power to grant writs of habeas corpus for the 
purpose of an inquiry into the cause of restraint of 
liberty 
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“In this the word “commitment”, so much relied 
on as restricting the effect of the original statute, 
disappears, and the words ‘restraint of liberty’ take 
its place,—a change of a marked character. 

“Touching upon what is now section 751 of the 
Revised Statutes, the report of the commissioners 
(the body appointed to revise the statutes), which will 
be found in the edition of 1872, under title 13, com- 
, mencing on page 133, is very full; and its effect is 
of a decided character, and works out a clear result. 
i These words should perhaps be qualified to some 
degree as to the use of the words *cause of restraint 
of liberty’, appearing in section 752, in lieu of the 
original words of the judiciary act, ‘cause of com¬ 
mitment.’ We will therefore interpose at this point 
to say as to these expressions, that certainly the 
changed phraseology will allow writs of habeas corpus 
to stand, and that at common law they do stand, for 
alt unlawful restraints, whether under color of process, 
or through the illegal acts of individuals, or under 
such commitments as are found in the case at bar. 
• • • 

“To return to the commisioner’s report, among 
other things it is to be noted that it refers to the 
expressions in Ex parte Yerger, 8 Wall. 85, appearing 
in page 101, as follows: 

“ ‘The great and leading intent of the constitution 
and the law must be kept constantly in view upon 
the examination of every question of construction. 
That intent, in respect to the writ of habeas corpus, 
is manifest. It is that every citizen may be protected 
by judicial action from unlawful imprisonment. To 
this end the act of 1789 provided that every court of 
the United States should have power to issue the writ. 
The jurisdiction thus given in law to the circuit and 
district courts is original. That given by the Consti¬ 
tution and the law to this court is appellate. Given 
in general terms, it must necessarily extend to all 
cases to which the judicial power of the United States 
extends , other t han those expressly excepted from it.’ 

“The commissioners cite the last clause of this 
citation. Then they use this language: 
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“ ‘Now, the constitution declares that “the judicial 
power shall extend”, not only “to all cases in law 
and equity, arising under this constitution, • the laws 
of the United States, and treaties made, or which 
shall be made, under their authority”, but to contro- 
• versies “between a state or the citizens thereof, and 
foreign • • • citizens or subjects.” ’ ” 

Note: Underscoring here and in following citations by 
brief writer. 

How stands Downey v. United States, in the light of this 
opinion? 

At page 196 of 67 App. D. C., this Court uses the follow¬ 
ing language: 

(1-5) # • * the writ (was), properly discharged. 

• • • the marshal was holding the appellant not under 
the commitment issued pursuant to the sentences, 
but under the writ of habeas corpus ad prosequendum, 
(and this was) a valid defense to the appellant’s own 
writ. 

This language means that where a petition for writ of 
habeas corpus is filed under such circumstances, this Court 
will refuse to inquire into the causes of restraint of liberty 
and look only to the commitment under which the marshal 
holds the petitioner. 

Noble v. Botkin, at page 354 of 80 U. S. App. D. C., 
says this: 

“(2) Further, we are in accord with the conclu¬ 
sion of law reached by the District Court in the in¬ 
stant case, holding that petitioner could not have al¬ 
leged errors in the California trial examined here, 
where he is held solely by reason of the writ of habeas 
corpus ad prosequendum.” 

That the Downey and Noble cases affirm a limitation 
upon the right to petition for writ of habeas corpus cannot 
be doubted. Ergo, it is proper to inquire into the source 
and authority supporting this alleged limitation and 
restriction. 


< 
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In Ex parte Watkins , 3 Pet. 193, 201, 7 L. Ed. 653, Chief 
Justice Marshall says: 

“• • • no law of the United States prescribes the 
cases in which this great writ shall be issued.’* 

Certainly the limitation established by this Court was 
unknown to Chief Justice Marshall as being part of any 
law of the United States in his time. 

Equally certain it is that it is not to be found in those 
sections of Title 28 of the United States Code which 
comprise the Habeas Corpus Act. 

It is not in the District Code as far as we can ascertain. 

So that appellant is forced to conclude that this Court, 
in limiting its scrutiny to a “commitment”, fails to see 
the “cause for restraint of liberty”, as the true guide 
star in the matter. 

True this error has been frequently made heretofore 
and by high authority—but it should not persist after the 
amendment to the habeas corpus act 

This phase of habeas corpus law has been before the 
Supreme Court of the United States, and in Walker v. 
Johnston, 312 U. S. 275, 285, 286, 61 S. Ct. 574, 89 L. Ed. 
830, we find this language: 

“• • • if an issue of fact is presented the practice 
appears to have been to issue the writ, have the 
petitioner produced, and hold a hearing at which evi¬ 
dence is received. This is, we think, the only admis¬ 
sible procedure. Nothing less will satisfy the com¬ 
mand of the statute that the judge shall proceed ‘to 
determine the facts of the case, by hearing the testi¬ 
mony and arguments.’ It is not a question of what 
the ancient practice was at common law or what the 
practice was prior to 1867 when the statute from 
which R. S. 761 is derived was adopted by Congress. 
The question is what the statute requires. 
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“As we said in Johnson v. Zerbst, 304 TJ. S. 458,466, 
‘Congress has expanded the rights of a petitioner for 
habeas corpus. • • • “There being no doubt of the 
authority of the Congress to thus liberalize the com¬ 
mon law procedure on habeas corpus • • • it results 
that under the sections cited a prisoner in custody 
• • • may have a judicial inquiry into the very truth 
and substance of the causes of his detention,” • • •* 
Such a judicial inquiry involves the reception of testi¬ 
mony as the language of the statute shows.” 

Here, from the facts stated under oath in the petition 
for writ of habeas corpus it becomes immediately evident 
that petitioner is not seeking relief from the commitment 
which keeps him in the District Jail rather than in that at 
Terre Haute, Indiana. 

From the petition it is obvious that any inquiry “into 
the very truth and substance of the causes of his deten¬ 
tion” will necessarily embrace an inquiry into the legality* 
of his Indiana conviction. 

And, strangely enough, no respondent challenges the 
legal truth or the accuracy of the claims made in the” 
petition—all that is done is to decline to hear anything 
concerning such claims, because a certain “commitment” 
of more than one relates to a different matter. 

The Court judicially knows petitioner was removed from 
a federal penitentiary by virtue of the writ of habeas 
corpus ad prosequendum. The Court judicially knows 
that writ is used to remove him from one federal custodian 
to another. The Court judicially knows that in whatever 
federal penal institution he was, before removal, he was 
there by color or authority of the United States. 

The Court knows from the petition for the writ that 
he makes sufficient claim to entitle him to a hearing upon 
the face of his petition. 

The Court knows from his petition that the only pos¬ 
sible other tribunal has dismissed his petition for the writ 
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for lack of jurisdiction—because be is physically present 
in this jurisdiction, pursuant to the writ issued in this 
jurisdiction. 

j 

The Court further knows he cannot leave this juris¬ 
diction while the writ of this jurisdiction stands—that 
he has been here almost four years under that writ—that 
no man can say when that writ will become exhausted 
through final settlement of the case to which it appertains. 

And then the Court declares that irrespective of the 
merits of his claim of unlawful imprisonment, he must 
perforce, continue to undergo that imprisonment without 
any right to a hearing on a writ of habeas corpus as 
provided for in the Constitution of the United States. 

It is respectfully submitted that this is carrying tech¬ 
nicalities to an unreasonable extreme. 

Animadverting to Johnson v. Zerbst, 304 U. S. 458, 467, 
58 S. Ct. 1019, 82 L. Ed. 1461, we find this: 

<«<••• it ^ 0 pe n to the course of the United States 
to look beyond forms and inquire into the very sub¬ 
stance of the matter, • • V’ ’ (citing Frank v. Man- 
gum. , 237 U. S. 309, 331).” 

And in Hawk v. Olson, 90 L. Ed. 67, 69, 70, 326 U. S. 
271, 61 S. Ct 116, this rule is stated: 

*‘ Since Frank v. Mangum, 237 U. S. 309, 331, 59 
L. Ed. 969, 981, 35 S. Ct 582, this Court has recog¬ 
nized that habeas corpus in the Federal Courts by 
one convicted of a criminal offense is a proper pro¬ 
cedure ‘to safeguard the liberty of all persons within 
I the jurisdiction of the United States against infringe¬ 
ment through any violation of the Constitution* , even 
though the events which were alleged to infringe did 
not appear upon the face of the record of his con¬ 
viction. This opportunity for an examination into 
the ‘very truth and substance of the causes of his 
detention* was said in the Frank Case to have come 
from the adoption-in 1867 (February 5) of a statute 
which empowered Federal Courts to examine into 


i 
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restraints of liberty in violation of the Constitution 
of the United States. 14 Stat 385, c 28. The legis¬ 
lation enlarged for the Federal courts the ( bare legal 
review’ of the authority under which a petitioner 
was held which had been previously afforded by habeas 
corpus. Johnson v. Zerbst, 304 U. S. 458, 465-467, 82 
L. Ed. 1461, 1467, 1468, 58 S. Ct 1019, 146 ALB 357. 
See also Re Neagle (Cunningham v. Neagle) 135 U. S. 
1, 69-76, 34 L. Ed. 55, 73-76, 10 S. Ct. 658; McNally v. 
Hill, 293 U. S. 131, 79 L. Ed. 238, 55 S. Ct. 24.” 

Can it be successfully asserted that under the rule set 
forth in the Downey and Noble cases there is anything 
more than the bare minimal legal review the statute sought 
to change! 

Under the Downey and Noble rule Courts in this juris¬ 
diction look to form only and substance is held for naught 

In JEx parte Endo, 89 L. Ed. 219, 232, 233, 323 U. S. 
283, 65 S. Ct 238, the Court says: 

“• # • we are of the view that the court may act 
if there is a respondent within reach of its process 
who has custody of the petitioner. As Judge Cooley 
stated in Re Jackson, 15 Mich. 417, 439, 440: 

“ ‘The important fact to be observed in regard to 
to the mode of procedure upon this writ is, that it is 
directed to, and served upon, not the person confined, 
but his jailer. It does not reach the former except 
through the latter. The officer or person who serves 
it does not unbar the prison doors, and set the prisoner 
free, but the court relieves him by compelling the 
oppressor to release his constraint. The whole force 
of the writ is spent upon the respondent.’ 

“• • • rjr^g statute upon which the jurisdiction 
of the District Court in habeas corpus proceedings 
rests (Bev Stat sec. 752 28 USCA sec. 452 8 PCA 
title 28, sec. 452) gives it power ‘to grant writs 
of habeas corpus for the purpose of an inquiry 
into the cause of restraint of liberty.’ That objective 
may be in no way impaired or defeated by the removal 
of the prisoner from the territorial jurisdiction of the 
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District Court. That end may be served and the 
decree of the court made effective if a respondent 
who has custody of the prisoner is within reach of 
the court’s process even though the prisoner has been 
removed from the district since the suit was brought.’’ 

Here, both petitioner and respondent are within the 
jurisdiction of our Courts. 

i # # 

The petitioner is here, it is true, under writ of habeas 
corpus ad prosequendum—but what magic is there in the 
words writ of habeas corpus ad prosequendum which avail 
to hold at bay the power of the Courts of the United 
States? 

From what dark and obscure sources comes the necro¬ 
mancy of that phrase? The writ is one which issues when 
it is necessary to remove a prisoner in order to prosecute 
in the projer jurisdiction. (2 Black, Comm., 130). 

It means that petitioner and appellant is presently in' 
the District of Columbia to answer for a certain offense 
which requires his physical presence under the Constitu¬ 
tion, BUT NONETHELESS STILL CONFINED UNDER 
AND BY REASON OF HIS ORIGINAL COMMIT¬ 
MENT AND SENTENCE AND JUDGMENT OF GUILT. 

■ i 

The term of his imprisonment continues to run, and 
he is for every practical intent and purpose still under¬ 
going the punishment meted out under the original judg¬ 
ment, sentence and commitment. 

And what would be the effect of a judgment granting 
the prayer in the petition for writ? 

Would it not compel his present jailer to release him? 

The writ ad prosequendum rests solely, entirely and 
only upon the original judgment, sentence and commit¬ 
ment— WITH THAT GONE THE WRIT VANISHES 
WITH IT, and likewise the cause for appellant's continued 
incarceration. 
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Nor would such a judgment inure to the detriment of 
the Federal Government in its prosecution of the ‘‘Mass 
Sedition Cases”. There appellant is still under indict¬ 
ment—there he will be compelled to either make bond 
or remain in custody. 

And who will doubt that he would be permitted to make 
bond? This Court probably judicially knows from the 
appeal in that case no one save appellant remains in 
custody on those charges. 

CONCLUSION 

In conclusion this is respectfully submitted: 

Every person party to this proceeding, save appellant, 
is an officer of the United States . 

ALL HAVE TAKEN OATH TO SUPPORT AND DE¬ 
FEND THE CONSTITUTION AND LAWS OF THE 
UNITED STATES. 

Amongst them, severally and individually, they have 
directed, controlled and restricted the life and liberty of 
appellant from the first moment of his incarceration under 
the original judgment, sentence and commitment to this 
very moment. 

All are presumed to know the provisions of ARTICLE 
I., section 9, clause 2 of the Constitution of the United 
States. 

It would seem to be the nobler course to strive to find 
a method under which life and vigor could be given that 
Constitutional provision, rather than to allow technicalities 
—however nicely drawn—to abridge and suspend it 

This appeal is directed to the Court in that spirit, and 
in the firm belief that the sovereign power which has, in 
this case, so vehemently demanded obedience to its laws, 
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will itself obey not only the letter, but likewise the spirit 
of those laws it has made for its own guidance. 

In the language of the Supreme Court of the United 
States, a high and zealous regard for Constitutional pro¬ 
cedure reflects not a sentimental but a sturdy view of law 
enforcement—and such a view compels the respect and 
admiration of all, and tends to elevate the Judiciary to 
that high pedestal upon which it most properly and gra¬ 
ciously displays its true grandeur. 

Respectfully submitted, 

T. Emmett McKenzie, 
Counsel for Appellant. 
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1 IN THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA 

Habeas Corpus No. 3155 

William D. Pellet, 

Petitioner, 


vs. 

United States Marshall, Matthews, United States 
District Court Building, Washington, D. C., 

Respondent. 

IN THE MATTER OF THE APPLICATION OF 
WILLIAM D. PELLET, FOR A WRIT OF 
HABEAS CORPUS 

To: The District Court of the United States for The 

District of Columbia. 

Comes now the petitioner, and through counsel alleges 
as follows in support of his Petition for Writ of Habeas 
Corpus. 

1. I am a citizen of the United States, presently actually 
and physically situate in Gallinger Hospital, Washington, 
D. C., under the custody of the United States Marshal 
for the District of Columbia. 

2. On August 12, 1942, in the District Court of the 
United States for the Southern District of Indiana, Indi¬ 
anapolis Division, I was convicted of a violation of the 
“Sedition Law” and sentenced to serve a term of imprison¬ 
ment of fifteen (15) years’ duration by said Court. 

3. Thereafter, on to wit the 15th day of August, 1942, 
I was, under color of authority of the Attorney General 
for the United States committed to the United States 
Penitentiary at Terre Haute, Indiana, to serve said term. 
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Thereafter, on to wit August 19, 1942,1 was by the 
2 United States Marshall for the District of Colum¬ 
bia, he acting under authority of a writ ad prose¬ 
quendum, removed from the said penitentiary and taken 
into the jurisdiction of this Court to answer a further 
charge of sedition. 

On August 25, 1942, I was returned by the said United 
States Marshall into the custody of the Superintendent 
of the said penitentiary in Terre Haute, Indiana. 

On November 2S, 1942, I was again by the said United 
States Marshall for the District of Columbia, on a similar 
writ, taken into the jurisdiction of this Court to defend 
against a “Sedition” action which ultimately became 
known on the calendar of this Court as Criminal Action 
No. 73086. 

That action was thereafter by this Court dismissed as 
to petitioner and all defendants. 

Thereafter the United States filed notice of Appeal 
from the action of this Court dismissing the said cause, 
and that matter is still pending in the Court of Appeals 
for this District. 

4. Subsequent to the dismissal of criminal action No. 
73086, I was taken to Gallinger Hospital to undergo an 
operation for removal of my prostate gland. 

Withal I lived through the said operation and appeared 
to be satisfactorily and successfully recovering therefrom 
I was subject to periodic relapses and at the present time 
am subject to certain tests and observations to determine 
whether I am subject to cardiac or bladder infirmities; 
wherefore I am physically in a hospital bed in the said 
Hospital, when otherwise, I would be in the Washington 
Asylum and Jail, but subject to the supervision and control 
of the respondent herein. 

5. On October 15, 1946, I filed with the District Court 
of the United States for the Southern District of Indiana, 
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Indianapolis Division a certain Petition for Writ 
3 of Error, Coram Nobis or Vobis, which said peti¬ 
tion was resisted by the United States District 
Attorney in said Court, upon the basis that my cause of 
August 12, 1942, having gone through the Circuit Court 
of Appeals for the Seventh Circuit, which upheld the 
action of the trial Court, the mandate in my case remained 
with the said Circuit Court of Appeals; wherefore the 
said District Court could not entertain the matter because 
of lack of jurisdiction. 

6. On December 9, 1946, I filed with the said Circuit 
Court of Appeals for the Seventh Circuit Petition for 
Leave to file Writ of Error Coram Nobis in the said 
District Court. 

7. On December 19, 1946, the said Circuit Court of 
Appeals denied my petition for Leave to file the said Writ. 

8. On January 7, 1947, I filed with the said District 
Court in Indianapolis, Indiana, petition for Writ of Habeas 
Corpus. I am informed and verily believe that the said 
Writ has been denied by the said Court, upon the ground 
that my not being within the jurisdiction of that Court— 
actually and physically—that Court asserted it had no 
jurisdiction over the cause and dismissed my petition. 

In that petition of January 7,1947, 1 set out as grounds 
all that will appear hereafter in this petition. 

9. There has never been any determination, upon the 
merits, of any application by me filed to remedy the legal 
wrongs of which I hereinafter complain. 

To date each and every Court petitioner has approached 
for a redress of his grievances has declined to entertain 
my matter upon the ground of lack of jurisdiction; leaving 
me in the unique position of being denied access to the 
Courts and of being denied due process of law as pro¬ 
vided in Amendment V., to the Constitution of the United 
States. 
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10. My present restraint, and my restraint and im-* 
prisonment since August 12, 1942, continuously, 

4 have been illegal and in violation of the Constitution 
of the United States and in violation of the Statutes 

of the United States in that: 

(a) Female citizens of the United States, eligible by 
statute to sit upon and act as jurors—as to the grand 
and petit jury alike—were systematically and intentionally 
excluded from the jury panels called and sworn to de¬ 
termine my said case in Indianapolis, Indiana; contrary 
to the statutes of the United States, and contrary to and 
in violation of Due Process of Law as guaranteed me by 
Amendment V., to the Constitution of the United States. 

(b) The indictment returned against me charged no 
offense against the United States; nor any offense known 
to the Criminal Law; and conferred upon the Trial Court 
no jurisdiction to proceed to put me to trial upon the 
said indictment; but nonetheless the said Trial Court, act¬ 
ing under color of authority of the United States did 
compel me to undergo a trial of the said indictment, and 
did compel me to have the matter of my guilt or inno¬ 
cence submitted to a jury, which proceeded to convict 
me, after which the said Trial Court did proceed to sen¬ 
tence me as aforesaid, all contrary to Due Process of 
Law and in violation of my rights as guaranteed by 
Amendment V., of the Constitution of the United States. 

(c) The evidence adduced during the aforesaid illegal 
and unconstitutional criminal proceedings utterly and 
wholly failed to establish that I had committed any offense 
against the United States; or any offense known to the 
Criminal Law; notwithstanding which state of facts, the 
said Trial Court did permit the said cause to go to the 
jury with the results aforementioned, all contrary to Due 

Process of Law and in violation of my rights as 

5 guaranteed by Amendment V., to the Constitution 
of the United States. 
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(d) The Trial Court in its charge to the Jury em- 
pannelled to try my cause, gave the Jury an erroneous 
charge, permitting the Jury to speculate therefrom as 
to the possible guilt of your petitioner, and misguiding 
the said Jury in properly and legally being competent to 
arrive at a correct determination of the matters before 
it, with the results aforementioned, contrary to Due Proc¬ 
ess of Law and in violation of my rights as guaranteed 
by Amendment V., to the Constitution of the United 
States. 

(e) The Trial Court, during the course of the trial, 
permitted himself to engage in protracted cross examina¬ 
tion of witnesses, before counsel for either prosecution 
or defense had concluded their respective examinations; 
and touching upon no matters made criminal by any law 
of the United States, or by the criminal law generally, or 
made indictable by any statute; and this cross examination 
had solely and only to do with matters of great prejudice 
to your petitioner, and were pointedly made to prejudice 
your petitioner through the medium and manner of the 
said cross examination of the Trial Justice, contrary to 
Due Process of Law and in violation of my rights under 
Amendment V., to the Constitution of the United States. 

(f) The Trial Court permitted counsel for the United 
States to deliver himself of an inflammatory and preju¬ 
dicial argument in closing his case to the said Jury; the 
tenor and temper of said government counsel’s remarks 
being designed and suitable for one purpose only, to wit: 
To arouse in the minds of the said jury such a feeling 
of intense hostility to your petitioner as to destroy the 
possibility of any dispassionate, logical and reasonable 

appraisal of the cause. 

6 (g) The cause in its entirety established, proved 

and demonstrated the following and no more: 

1. Petitioner was harshly critical of communism; 
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2. Petitioner was harshly critical of certain Jewish 
elements in this country, and had, years prior to the date 
set forth in the indictment, promulgated a program of 
segregation for Jews generally; 

3. Petitioner was harshly critical of the domestic and 
foreign policies of President Roosevelt, so far as those 
policies had to do with the development of a Red Front 
in this country, and had to do with our involvement in 
World War II. 

(h) The cause shows nothing further. 

11. Such conduct, such activity, publication of or utter¬ 
ance of any such thought, desire, or point of view was 
not then criminal and is not now criminal under any law 
or statute of the United States. 

12. Petitioner’s activities, utterances and publications, 
as shown by the evidence in the cause aforesaid were 
legal and permissible exercises of his Right to Freedom 
of Speech as guaranteed by Amendment 1., to the Con¬ 
stitution of the United States; and his indictment, trial 

and conviction as aforementioned were all in violation of 

% 

Due Process of Law, and in violation of Articles 1., and 
V., to the Constitution of the United States. 

WHEREFORE, your petitioner prays that a Writ of 
Habeas Corpus be issued by this Court, directed to the 
respondent herein, commanding him to produce the body 
of your petitioner before this Court, at a time and place 
therein to be specified, then and there to receive and do 
what this Court shall Order, concerning the deten- 
7 tion and restraint of your petitioner, And that your 
petitioner be discharged from the detention and 
imprisonment aforesaid. 

Dated: January 13, 1947. 

Wilt jam Dudley Pellet 
William D. Pelley, 
Petitioner. 
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DISTRICT OF COLUMBIA, ss: 

I, William D. Pelley, being first duly and legally sworn, 
upon oath depose and say that I am the petitioner herein; 
that I have read the aforegoing Petition by me subscribed, 
and know the contents thereof; that the matters therein 
stated of my own knowledge are true; that those stated 
upon information and belief I believe to be true. 

William Dudley Pelley 
William D. Pelley, 

Petitioner. 

Subscribed and sworn to before me this 13 day of 
January, 1947. 

Maby S. McKenzie 
Notary Public, D. C. 

T. Emmett McKenzie 
T. Emmett McKenzie, 

Columbian Building, 

Washington, D. C. 

Counsel for Petitioner. 

8 ORDER TO SHOW CAUSE 

Upon consideration of the petition for Writ of 
Habeas Corpus filed herein, it is by the Court, this 14th 
day of January, 1947, 

ORDERED, that respondent show cause, if any he have, 
why the said Writ should not issue, on the 22nd day of 
January, 1947. 

T. Alan Goldsbobough 
Justice 

9 ANSWER TO PETITION AND RULE TO 

SHOW CAUSE 

Comes now the respondent, W. Bruce Matthews, United 
States Marshal for the District of Columbia, and respect¬ 
fully states to this Honorable Court: 
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(1) That the petitioner, William D. Pelley, is presently 
confined at the Washington Asylnm & Jail. The petitioner 
was received into the custody of the respondent on No¬ 
vember 29, 1942 from the United States Penitentiary at 
Terre Haute, Indiana by virtue of the writ of habeas 
corpus ad prosequendum issued in connection with Crimi¬ 
nal Case No. 73,086. 

(2) That Criminal Case No. 73,086 has not been finally 
adjudicated, there being an appeal now pending before 
the United States Court of Appeals for the District of 
Columbia. 

(3) That the petitioner has no valid ground upon 
which to base the issuance of the writ of habeas corpus, 
since he is in the custody of the respondent by virtue of 
a writ of habeas corpus ad prosequendum issued out of 
this Honorable Court. Downey v. United States, 91 F. 
(2d) 223; Sanders v. Brady, 57 Fed. Supp. 87; Noble v. 
Botkin, No. 9118, decided January 28, 1946, United States 

Court of Appeals for the District of Columbia. 

10 (4) Respondent respectfully submits that the 

District of Columbia is not the proper forum in 
which to test the legality of the petitioner’s conviction. 

WHEREFORE, the premises considered, respondent 
prays that the writ be discharged and the petitioner re¬ 
manded to the custody of the respondent. 

George Morris Fay 
George Morris Fay, 

United States Attorney. 

Oliver Dibble, 

Oliver Dibble, 

Assistant United States 
Attorney. 
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Exhibit 1 

11 ENTRY FOR JANUARY 10, 1947 

The application of William Dudley Pelley for a 
writ of habeas corpus and the response of respondent, 
J. Ellis Overlade, Warden, United States Penitentiary, 
Terre Haute, Indiana, and the stipulation of the parties 
having been submitted to the Court, and the Court being 
sufficiently advised in the premises, now tiles herein its 
special findings of fact and states its conclusions of law 
thereon, which said special findings of fact and conclusions 
of law are ordered by the Court filed and made a part 
of the record in this cause, all of which is now done. 

It is therefore ordered by the Court that the request 
of the petitioner William Dudley Pelley for the issuance 
of a writ of habeas corpus be, and the same is, hereby 
denied. 

Copy to: 

T. Emmett McKenzie, Attorney 
Columbian Building, 

Washington, D. C. 

B. Howard Caughran, U. S. Attorney 
246 Federal Building, 

Indianapolis, 4, Indiana 

12 ORDER 

Upon consideration of the petition for writ of 
habeas corpus filed herein, rule to show cause, and the 
return and answer thereto, it is by the court this 10th 
day of February 1947, 

ORDERED, ADJUDGED AND DECREED, That the 
rule to show cause be and the same hereby is discharged 
and the petition be and the same hereby is dismissed. 


i 


T. A tax Goldsboeotjgh 
JUSTICE. 
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NOTICE OF APPEAL 


Notice is hereby given this 12 day of March, 1947, 
that William D. Pelley hereby appeals to the United States 
Conrt of Appeals for the District of Columbia from the 
judgment of this Court entered on the 10th day of Feb¬ 
ruary, 1947 in favor of Defendant against said William 
D. Pelley. 

(s) T. Emmett McKenzie 

Attorney for Plaintiff 

William D. Pelley 
Columbian Building. 
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fttuteb States Court of Appeals 

District of Columbia 


No. 9520 

William Dudley Pelley, 

Appellant , 

v. 

United States Marshal, Matthews, 

Appellee. 

Appeal from the District Court of the United States for 

the District of Columbia 


REPLY BRIEF FOR APPELLANT 


GENERAL OBSERVATIONS 

Appellee has seen fit to depart from the record in the 
cause, and to interject numerous matters dehors the record. 

All matters set forth in appellee’s brief, from para¬ 
graph 2, page 2, to the final paragraph of his argument, 
inclusive, are of such nature. 

Why should counsel for appellee pursue this course? 
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What is expected of this Court by reason of the intro¬ 
duction of such matter? 

In Viereck v. United States, 318 U. S. 236, 87 L. Ed. 
734, 741, 63 S. Ct. 561, our Supreme Court had this to 
say respecting United States District Attorneys: 

“The United States Attorney is the representative 

' not of an ordinary party to a controversy, but of a 
sovereignty whose obligation to govern impartially 
is as compelling as its obligation to govern at all; 
and whose interest, therefore, in a criminal prosecu¬ 
tion is not that it shall win a case, but that justice 
shall be done. As such, he is in a peculiar and very 
definite sense the servant of the law, the tw^o-fold aim 
of w’hich is that guilt shall not escape or innocence 
suffer. He may prosecute with earnestness and vigor 
—indeed, he should do so. But, 'while he may strike 
hard blows, he is not at liberty to strike foul ones. 
It is as much his duty to refrain from improper 
methods calculated to produce a wrongful conviction 
as it is to use every legitimate means to bring about 
a just one.” Berger v. United States, 295 U. S. 78, 
88, 79 L. Ed. 1314, 1321, 55 S. Ct. 629. 

Here, and now, a man presents to this Court his appeal 
from a judgment of the Court below, which has effectu¬ 
ally suspended his Constitutional right to obtain a hearing 
upon a writ of habeas corpus. 

A man, who like all of his fellows swelters in the heat; 
cringes in the cold; suffers when ill; rejoices in liberty, 
and agonizes in confinement. 

A man who is opposed in his efforts by the might, the 
majesty, the power, and the resources of the greatest and 
most powerful government in the world. 

Any effort to do him in and to add to his already well 
nigh intolerable burden becomes a monstrous thing, and 
one difficult to condone. 

Per contra, it may be of some service to him, for it 
further illustrates the vast determination to keep him 
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confined to the bitter end—until he has become a feeble 
physical wreck, emaciated and crippled by advanced age, 
or has embraced the alternative relief—death in a penal 
cell; all the while persistently and almost savagely denied 
recourse to the courts under his Constitutional prerogative. 

ARGUMENT 

I 

The Prior Petitions for Habeas Corpus Filed by Appellant 
Have no Bearing Upon the Instant Appeal or Cause. 

Appellee states appellant has filed three other and prior 
petitions in the Court below seeking writ of habeas corpus. 

Of these Habeas Corpus numbers 2827 and 2938, below, 
sought relief by reason of the fact that the provisions of 
Title 18, U. S. C., 11, were alleged to be unconstitutional. 

Habeas Corpus number 3087, below, proceeded upon the 
theory that Colonel Reed, Superintendent, Washington 
Asylum and Jail, was a proper respondent—rather than 
the United States Marshal—and was voluntarily dismissed. 

Appellee then concludes, brief page 3: 

“Accordingly, it is apparent that appellant has not 
been deprived of recourse to the courts.” 

Appellant complains that he has been deprived of a 
hearing, on the merits, on every petition for writ of habeas 
corpus by him filed—any where—seeking to attack his 
Indiana conviction; and it is apparent from the record 
in this cause that such is the fact. 







4 
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Appellee Seeks to Make it Appear Appellant Has Been 
Denied a Hearing on a Petition for Writ of Habeas 
Corpus in Indiana, Because he Obstinately Declines 
to Go to Indiana. 

Appellee states in his brief, pages 2, 3, that appellant 
has been confined in the Washington Asylum and Jail 
since November 28, 1942, by virtue of a writ of habeas 
corpus ad prosequendum issued out of the court below, 
so that he might stand trial in criminal case 73 086 below. 

The record fails to show, and appellee carefully declines 
to state when, where, how, and by whom any effort was 
made to return appellant to Indiana; but it is apparent 
from his brief, page 3, to wit: 

“In the same connection, it should be stated that 
the appropriate authorities desire to return appel¬ 
lant to Indiana and have been so willing for some 
time, and that this information has been conveyed to 
counsel for appellant.” 

that such desire came to life after the filing of appellant’s 
petitions for writ of habeas corpus in Indiana and here. 

Appellant sincerely believes he has a Constitutional 
right to a hearing upon the petition filed here. He did 
not file that petition, nor prosecute this appeal in any 
frivolous endeavor. Faced with Downey v. United States 
and Noble v. Botkin, a man would perforce need the 
courage of his convictions and belief, before hazarding 
the instant litigation. And to now abandon it to accom¬ 
modate the belated convenience of appellee would be to 
make a mockery of the entire proceedings. He need not 
so do; nor should he. 
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Appellee’s Reliance Upon Downey v. United States, and 
Noble v. Botkin, Is not Well Taken, the Facts and 
the Law Applicable to Those Cases and This Being 
Substantially Different in Character and Nature. 

Here, appellant, admittedly came to this jurisdiction in 
November, 1942, by virtue of writ of habeas corpus ad 
prosequendum, to stand trial in criminal number, below, 
73 086. 

Appellee in his brief, page 3 states: 

“On December 7, 1944, a mistrial was declared in 
the Sedition Case (Criminal No. 73 086) in which he 
was a defendant. 

Appellee neglects to add, that on December 2, 1946, in 
Criminal No. 73 086, below, the minute entry shows, 
amongst other things: 

“• * * it is this 2nd day of December, 1946, ordered, 
That the said case be, and the same is, hereby dis¬ 
missed. 

“• # • and thereupon it is considered by the Court 
that the defendants, William Dudley Pelley, • • • 
be released from further custody in this case. • # V’ 

And this matter is judicially known to this Court from 
its consideration of No. 9438 in this Court, United States 
of America, Appellant, v. Joseph E. McWilliams, et ad.. 
Appellees, the said minute entry being part of the record 
on appeal in this Court. 

This leads to the interesting proposition: 

1. The writ of habeas corpus ad prosequendum in case 
73 086 was issued by OliipP Justice the Court 

below. 
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2. The dismissal of 73 086 and the order discharging 
this appellant from further custody in 73 086 was made 
and signed by Chief Justice Laws of the Court below. 

The natural and compelling quaere is: 

1 IS THERE ANY EXISTING WRIT OF HABEAS 
CORPUS AD PROSEQUENDUM IN THIS CAUSE? 

By the terms of the minute entry it is quashed and 
discharged. 

Can it be maintained that Downey v. United States and 
Noble v. Botkin, are analogous to such a situation? 

And if, as appellant stoutly maintains, there is no ex¬ 
isting writ of habeas corpus ad prosequendum, of what 
avail is the argument of counsel for appellee, or either 
of the cases relied upon? 

Going a step further let us consider the effect of the 
government’s appeal in criminal no. 73 086. 

That appeal is predicated upon the provisions of Title 
18, section 682, U. S. C., which provides in part: 

“Pending the prosecution and determination of the 
appeal in the foregoing instances, the defendant shall 
be admitted to bail on his own recognizance; • 9 

This means that where in a criminal case an appeal 
by the government is permissable and properly taken, the 
defendant must be released from custody on his own rec¬ 
ognizance ; that no warrant, writ, or other process in that 
case—the appealed case—can hold him in custody. 

From this we can conclude the United States Marshal 
is not detaining appellant in the Washington Asylum and 
Jail under authority of any process issued out in the 
appealed case. 

He is legally and by statutory enactment forbidden to 
so do. 
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But he does hold the appellant in that institution. 

Why? 

BECAUSE OF THE INDIANA CONVICTION AND 
BECAUSE OF THAT ALONE. 

Because he knows he brought appellant from the Federal 
Penitentiary at Terre Haute, Indiana, and must there 
sometime and somehow return him, unless this Court di¬ 
rects him to do otherwise. 

And if, upon a hearing on a petition for WTit of habeas 
corpus, the Court below should grant the writ, and issue 
its Order discharging appellant from custody, the marshal 
would obey that Order and appellant would go forth free— 
immediately and completely—and nothing connected with 
criminal case no. 73 086 could longer confine him. 

In criminal no. 73 086 nothing remains save the indict¬ 
ment. In the aforesaid minute entry it is specifically pro¬ 
vided that 23 of a total of 27 defendants, 

“• # * go thereof without day.” 

And they have all gone without day. They are not con¬ 
fined or restrained under any warrant or process issued 
out of 73 086, because there is no existing warrant or 
process to confine or restrain them. 

The process relating to appellant stands exhausted, 
quashed, discharged and is a legal nullity. 

How can it be successfully maintained that such process 
can suspend the high prerogative right to a hearing upon 
a writ of habeas corpus, or set at naught one of the great 
and most important Amendments in the Federal Constitu¬ 
tion? 


J 
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CONCLUSION 

The unusual and peculiar aspects of the present cause 
make it unique in the history of our jurisprudence. This 
is no run of the mine situation to be dealt with on the 
basis of precedents established in other and different cases 
establishing a general rule of action. 

In the history of jurisprudence in this country the opin¬ 
ion of this Court in this case will establish a guide star 
for coming generations of lawyers and laymen to follow. 

It presents a challenge to our system of justice. 

It will demand a high degree of courage to disregard 
matters of form, only, and to seize upon the substance of 
the matter as basis for a decision. 

But such is, and has always been the nature and vigor 
of our jurisprudence, that the bench has been never unable 
to afford the citizen his just, legal and constitutional 
rights and privileges. It has the legal background, acumen 
and foresight to deal with complex situations and to bring 
out of them decisions in harmony with our constitution 
and form of government. 

It is most respectfully submitted that the instant cause 
calls for a fresh investigation of the extent of the remedy 
sought, and a new application of judicial principles to 
the peculiar circumstances. The case should not be sum¬ 
marily disposed of on the basis of Downey v. United States, 
and Noble v. Botkin, for it is radically and basically 
different, and every difference of law and of fact argues 
eloquently in favor of giving appellant his day in court 
on his petition for writ of habeas corpus—here and now. 

I 

Respectfully submitted, 

T. Emmett McKenzie, 
Counsel for Appellant 
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counterstatement or the case / 

This is an appeal from a judgment dismissing a petition for a 
writ of habeas corpus. By his petition (R. 1) appellant alleged 
in substance that on August 12, 1942, he was convicted of a 
violation of the Sedition Law, in the District Court jof the 
United States for the District of Indiana, and was sentenced to 
serve a term of imprisonment for fifteen years; that thereafter 
he was committed to the United States Penitentiary at Terre 
Haute, Indiana, to serve his sentence. While serving that term 
he was, on November 28, 1942, brought to the District of Co¬ 
lumbia on a writ of habeas corpus ad prosequendum and be¬ 
came a defendant in the well-known Sedition case, an appeal 
from the dismissal of which is now pending in this court, No. 
9438. 

' Appellant alleged that on January 7, 1947, he filed with the 
District Court in Indianapolis, a petition for writ of habeas 
corpus, which was denied on the ground that he was not within 
the jurisdiction of that court. That petition contained the 
same grounds as appear in the present petition (R. 3). 

By his present petition, filed January 14,1937 (R. 3), appel¬ 
lant attacked (1) the grand and petit juries which were re- 

742968—47 fc (1) 
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sponsible for his conviction, on the ground that female citizens 
were systematically excluded therefrom; (2) the indictment 
under which he was convicted, on the ground that it charged no 
offense against the United States; (3) failure of the evidence 
adduced against him to establish that he committed any 
offense;(4) errors in the instructions given by the trial court; 
(5) protracted cross-examination of witnesses by the trial court 
and (6) inflammatory and prejudicial argument by the prose¬ 
cutor. 

An order to show cause was issued in the court below (R. 8), 
following which an Answer to Petition and Rule to Show Cause 
was filed (R. 9), in which it was set forth that petitioner was 
received into appellee’s custody by virtue of a writ of habeas 
corpus ad prosequendum issued in connection with Criminal 
Case No. 73,086 (the Sedition case). Reliance was placed in 
the Answer on the decisions of this court in Downey v. United 
States, 67 App. D. C. 192, 91 F. (2d) 223 (1937); Sanders v. 
Brady, 57 Fed. Supp. 87 (1944); and Noble v. Botkin, 80 U. S. 
App. D. C. 354,153 F. (2d) 228 (1946). 

Notice of appeal was filed on February 7,1947. An order 
dismissing appellant’s petition was entered on February 10, 
1947. On the same day appellant filed, in the District Court, a 
motion seeking to stay his removal from this jurisdiction until 
the present appeal was finally determined (Supp. Record). A 
second notice of appeal was filed March 12,1947. 

ARGUMENT 

Appellant’s argument concededly (Br. 6) is an attack upon 
the ruling of this court in Noble v. Botkin, to the effect that a 
person confined here pursuant to a writ of habeas corpus ad 
prosequendum may not attack in this district errors in his con¬ 
viction in another district. Inasmuch as this court plainly and 
recently has enunciated that rule, it appears to be unnecessary 
to reargue the point which, it is submitted, is determinative of 
this appeal. 

It seems appropriate, however, to set forth certain facte 
relating to appellant’s detention here. Appellant has .been in 
this jurisdiction, pursuant to a writ of habeas corpus^ prose- 
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quendum, since November 28, 1942. On December 7, 1944, a 
mistrial was declared in the Sedition case (Criminal No. 73086) 
in which he was a defendant. See Pelley v. Botkin , 80 U. S. 
App. D. C. 251,152 F. (2d) 12 (1945). 

The records of the District Court and this Court reveal that 
appellant has filed four petitions for a writ of habeas corpus, 
including the present one, in this jurisdiction since December 
6,1944, and has taken an appeal in two of them (Habeas corpus 
Nos. 2827, 2938, 3087, 3155). These petitions have included 
attacks on his conviction in Indiana as well as the local prose¬ 
cution. Accordingly, it is apparent that appellant has not been 
deprived of recourse to the courts. 

It is true that he has so far been unsuccessful by way of 
habeas corpus in obtaining a hearing on the merits of his allega¬ 
tions against the Indiana conviction. 1 In this connection, how¬ 
ever, it is to be noted that his detention in this jurisdiction at 
the present time is due to the pendency of this appeal. See 
Rule 29, General Rules of United States Court of Appeals, 
which prohibits any disturbance of custody “pending review of 
a decision refusing a writ of habeas corpus”; see also appellant’s 
Motion for Stay and for Protection of Custody of Petitioner 
Pending Appeal (Supp. Record). 

Moreover, the Court is advised that, as suggested by the 
petition (R. 2), appellant was sent to Gallinger Hospital on 
October 18,1946, for treatment, where he remained until Janu¬ 
ary 20,1947, which was after the instant petition had been filed. 
Had his health not prevented, he would have been returned to 
Indiana in December. 2 In the same connection, it should be 
stated that the appropriate authorities desire to return appel¬ 
lant to Indiana and have been so willing for some time, and 
that this information has been conveyed to counsel for appel¬ 
lant. If he is returned to that jurisdiction, of course, the merits 

1 His conviction was sustained on appeal. 132 F. (2d) 170 (C. C. A. 7, 
1942), cert. den. 318 U. S. 764. 

2 Two other defendants in the Sedition case, George Sylvester Viereck 
And Gerhard Wilhelm Kunze, brought to this jurisdiction under writs of 
habeas corpus ad prosequendum, were returned in December to their place 
■otfcooftoement. 
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of ids petition for writ of habeas corpus may properly be con¬ 
sidered by the court there. 


For the foregoing reasons, it is respectfully submitted that 
the judgment’of the court below was proper and should be 


George Morris Fay, 
United States Attorney 
Oliver Dibble, 

Assistant United States Attorney. 


Assistant United States Attorney. 










